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Introduction

For matters that affect financial reporting in 2019, the Securities and Exchange
Commission’s focus and activities were consistent with trends observed in

the prior year. Rulemaking related to capital formation and the SEC staff's
Disclosure Effectiveness Initiative has dominated the Commission's agenda.
This rulemaking includes:

> Final rules to modernize and simplify certain disclosure requirements
in Regulation S-K, and related rules and forms;

» Final rules to permit all issuers to “test-the-waters” prior to a registered
public offering;

» Proposed amendments to financial disclosures about acquired and
disposed businesses;

> Proposed amendments to the accelerated filer and large accelerated
filer definitions;

» Proposed amendments to other Regulation S-K disclosure requirements
for the description of business, legal proceedings and risk factors; and

» Proposed amendments to disclosures for banking registrants.

Outside of the Commission’s rulemaking efforts, the staff remains focused on
the implementation and disclosure issues related to significant new accounting
and PCAOB standards, non-GAAP financial measures and the anticipated LIBOR
transition, among others.

This publication is intended to provide some key disclosure and reporting reminders
for SEC registrants and summarizes the 2019 Commission rulemaking and activities,
staff activities and other guidance that affect financial reporting.
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2019 SEC Reporting Reminders

In the sections that follow, we have summarized some key reporting topics to be mindful of, particularly as the annual reporting

season approaches for calendar year-end SEC registrants.

SAB 74" DISCLOSURES
CURRENT AND EXPECTED CREDIT LOSSES (“CECL")

Over the past several years, reporting and disclosure issues related to
the adoption of new, significant accounting standards (e.g., ASC Topics
606, Revenue Recognition (Topic 606), and 842, Leases (Topic 842))
have been a significant staff focus area. One of these reporting and
disclosure issues relates to SAB 74 disclosures, which provide investors
with information about the impact that recently issued accounting
standards will have on the financial statements of the registrant when
adopted in a future period. As the public company adoption dates for
Topics 606 and 842 have passed for many registrants, we expect the
staff to focus on registrants’ SAB 74 disclosures related to the new
CECL standard.

ASU 2016-13, Financial Instruments—Credit Losses (Topic 326), currently
effective for public companies for fiscal years (including interim periods
within those years) beginning after December 15, 2019, changes

the methodology for recognizing and measuring credit losses. The

new standard revises the accounting requirements related to the
measurement of credit losses and will require organizations to measure
all expected credit losses for financial assets based on historical
experience, current conditions and reasonable and supportable
forecasts about collectability. Assets must be presented in the financial
statements at the net amount expected to be collected.

A registrant’s SAB 74 disclosures are expected to address
the following (if applicable):

Status of implementation;

» A comparison of accounting policies
(before and after adoption);

Disclosure of the quantitative impact of the new
accounting standard if it can be reasonably estimated;

> Disclosure that the expected financial statement impact
of the new standard cannot be reasonably estimated;

» Consideration of the effect of new footnote disclosure
requirements in addition to the effect on the balance
sheet and income statement; and

» Qualitative disclosures.

As this standard has a far-reaching impact on both financial
institutions and non-financial institutions, we would expect
that a discussion of the standard’s anticipated impact will be
included in many registrant filings.

1 Staff Accounting Bulletin No. 74, Disclosure Of The Impact That Recently Issued Accounting Standards Will Have On The Financial Statements Of The Registrant. Codified in Topic 11-M.

2 The FASB recently affirmed its prior decisions to defer the effective date of Topic 326 for SEC filers that qualify as smaller reporting companies. The Final ASU is pending and is expected
to be issued in mid-November 2019. Further information about this anticipated ASU and others can in our BDO Alert.
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MANAGEMENT DISCUSSION AND ANALYSIS (*“MD&A") CHANGES

In March, the SEC adopted amendments to modernize and
simplify certain disclosure requirements in Regulation S-K.
Among other changes described below under Rulemaking -
Disclosure Effectiveness, the amendments include an option
to omit MD&A discussion of the earliest of the three years
presented in the financial statements if the discussion is
included in any of a registrant's prior filings® (the location
in the prior filing where the discussion can be found must
be disclosed) and is not material to an understanding of the
registrant. Furthermore, the instructions to MD&A were
revised to omit reference to year-to-year comparisons and
allow registrants to use any presentation that enhances an
investor's understanding of the registrant’s financial condition
and results. These changes, which may be considered in
upcoming Form 10-K filings, invite registrants to revisit
their MD&A disclosures and provide flexibility to tailor the
presentation for their facts and circumstances.

Registrants should consider the effect of retrospective
changes to the financial statements (e.g., discontinued
operations, error corrections, etc.) when determining whether
to omit discussion of the earliest period presented in the
financial statements from MD&A. Judgment may be applied
and accordingly, a registrant should consider whether the
previously filed disclosure that it is considering omitting and
referring to continues to provide the information necessary
to understand the registrant’s financial condition, changes in
financial condition and results of operations.

3 The ability to omit discussion of the earliest period presented in the financial statements is limited to registrants providing three years of financial statements. Registrants that present

only two years of financial statements may not omit discussion of either year from MD&A.


https://www.bdo.com/insights/assurance/fasb/fasb-affirms-decisions-to-defer-effective-dates-of
https://www.sec.gov/rules/final/2019/33-10618.pdf
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REFERENCE RATE REFORM
LIBOR TRANSITION DISCLOSURES

The London Interbank Offered Rate (LIBOR) is a commonly
used “benchmark” or “reference rate” for various commercial
and financial contracts, including corporate and municipal
bonds and loans, floating rate mortgages, asset-backed
securities, consumer loans, and interest rate swaps and other
derivatives. It is expected that a significant number of banks
that currently use LIBOR will stop doing so after 2021 and

it is likely that the Secured Overnight Financing Rate (“SOFR")
will be the alternative rate used.

In July, the staff issued a public statement on the transition
and communicated that the expected discontinuation

of LIBOR could have a significant impact on the financial
markets and may present a material risk for certain market
participants, including public companies, investment advisers,
investment companies, and broker dealers. As a result, the
staff will be actively monitoring the extent to which market
participants are addressing these risks.

The staff communicated the importance of keeping investors
informed about the progress towards risk identification and
mitigation, and the anticipated impact that LIBOR transition
may have on the company, if material. To assist in the
preparation of the disclosures regarding the transition, the staff
encourages registrants to consider the following guidance:

» The evaluation and mitigation of risks related to the
expected discontinuation of LIBOR may span several
reporting periods. Consider disclosing the status of
company efforts to date and the significant matters
yet to be addressed.

» When a company has identified a material exposure to
LIBOR but does not yet know or cannot yet reasonably

estimate the expected impact, consider disclosing that fact.

> Disclosures that allow investors to see this issue through
the eyes of management are likely to be the most
useful for investors. This may entail sharing information
used by management and the board in assessing and
monitoring how transitioning from LIBOR to an alternative
reference rate may affect the company. This could include
qualitative disclosures and, when material, quantitative
disclosures, such as the notional value of contracts
referencing LIBOR and extending past 2021.

The disclosures regarding LIBOR transition are not intended to
be included a registrant’s SAB 74 disclosures, but rather within
MD&A to address the factors above. We anticipate that the
staff may begin to focus and comment on such disclosures

(or the omission of such disclosures) in filings.

CONTRACTUAL OBLIGATIONS
TABLE REPORTING

For many public companies, the annual financial statements
included in upcoming Form 10-K filings will reflect the
adoption of Topic 842 with operating lease obligations
reported on the balance sheet for the first time. Disclosure

of the future maturities of operating lease obligations (which
are reconciled to total lease liabilities reported on the balance
sheet) is required in the financial statement footnotes.

While legacy GAAP (ASC Topic 840) did not define the
amounts that should be included within the future minimum
rental payments' disclosure, Topic 842 defines such amounts.
Accordingly, what companies may have historically included
in the future maturities’ analysis may differ between Topics
840 and 842. For example, Topic 842 requires lessees to
include renewal options that are reasonably certain of being
exercised, while under Topic 840, many lessees would exclude
payments associated with renewal options. This difference,
among others, may cause questions about the amounts that
should be reflected for lease obligations in the contractual
obligations table included within MD&A.

The Division of Corporation Finance’s Financial Reporting
Manual (FRM) states that “the contractual obligations
tabular disclosure should be prepared with the goal of
presenting a meaningful snapshot of cash requirements arising
from contractual payment obligations.” We believe that the
payment obligations included with the contractual obligations
table should generally be consistent with the future lease
payments included within the Topic 842 maturities analysis
disclosure in the financial statement footnotes. To the extent
it is considered necessary to an understanding of the timing
and amount of a registrant’s specified contractual obligations,
registrants may add footnote disclosure to the table to
describe provisions that would increase, accelerate

or otherwise change the obligations reflected therein.

IMPLEMENTATION OF CRITICAL AUDIT MATTERS (CAMS)

The requirement under AS 3101 for auditors to communicate
CAMs in audit reports begins with large accelerated filers for
fiscal years ending on or after June 30, 2019, and for other
issuers for audits of fiscal years ending on or after December 15,
2020. CAMs are not required for audits of the following:

Brokers and dealers;

> Registered investment companies other than business
development companies;

» Employee stock purchase, savings, and similar plans; or
» Emerging growth companies.

A CAM is defined as any matter arising from the audit of the
financial statements that was communicated or required to
be communicated to the audit committee that:

» Relates to accounts or disclosures that are material to
the financial statements; and

» Involved especially challenging, subjective, or complex
auditor judgement.

The PCAOB, along with the SEC, is particularly interested

in monitoring the results from “dry run” programs for
reporting CAMs that audit firms and their issuer clients

are currently performing. Participation in dry runs by these
stakeholders along with post-implementation sharing of
knowledge will better inform the PCAOB on the need for
additional implementation guidance as well as any unintended
consequences of standard setting. In addition, the Center

for Audit Quality has released a number of CAM tools to
assist users of financial statements in better understanding
the identification and communication of CAMs. The tools
provide some considerations for the lessons learned from dry
runs conducted to date as well as certain frequently asked
questions to aid in implementation efforts by preparers, audit
committees, and auditors. Additionally, registrants may wish
to consider making updates to their financial statement or
MD&A disclosures based on the CAM results.

4 AS 31071: The Auditor’s Report on an Audit of Financial Statements When the Auditor Expresses an Unqualified Opinion


https://www.sec.gov/news/public-statement/libor-transition
https://www.sec.gov/files/cf-financial-reporting-manual.pdf
https://www.sec.gov/files/cf-financial-reporting-manual.pdf
https://thecaq.org/collections/auditor-reporting/
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INTERNAL CONTROL OVER FINANCIAL REPORTING (“ICFR") CONSIDERATIONS

In January, the Commission settled charges® against four public companies for failing to maintain ICFR for seven to ten consecutive
annual reporting periods. Two of the charged companies also failed to complete the required evaluation of the effectiveness of ICFR
for two consecutive annual reporting periods. This action indicates that the SEC's Enforcement Division is monitoring companies
that disclose material weaknesses in ICFR year after year and signals that disclosure of material weaknesses is not enough without
meaningful remediation. The Commission continues to express the importance of internal controls in detecting and preventing
material errors or fraud in financial reporting. Registrants are reminded that in the event a material weakness is identified,

it is critical that a remediation plan is implemented, disclosed, and executed timely. To demonstrate its continued commitment,

a registrant's remediation efforts should be updated in its quarterly and annual filings.

FORM 10-K - DISCLOSURE AND PROCESS REMINDERS
IMPROVING DISCLOSURE EFFECTIVENESS IN FORM 10-K

Over the past several years, the SEC has been actively Overall

engaged in rulemaking and other activities to encourage » Eliminate duplication - if a disclosure needs to
and promote disclosure effectiveness in filings. However, be repeated, consider cross-referencing instead.®
disclosure effectiveness does not solely rely on the activities
of regulators and standard-setters. Registrants should also
actively engage in an evaluation of their disclosures to
enhance the communication of their “story” and the material » Use headers, sub-headers and bullet point lists.
factors affecting the business. Accordingly, registrants may
wish to consider the following suggestions to enhance the
readability of their Form 10-K, and as a result, enhance their
communication with all stakeholders:

> Use graphs and charts, rather than explaining
information in text format (when it makes sense).

> Eliminate unnecessary words (e.g., in lieu of disclosing
“In accordance with ASC Topic 815, Derivatives and
Hedging Activities, we account for derivatives at fair value
with changes in fair value recognized in current period
earnings,” simply state “We account for derivatives at
fair value with changes in fair value recognized in current
period earnings.")

5 Additional information regarding these charges can be found in the SEC's press release on the enforcement action.

6 However, registrants are prohibited from cross-referencing from within the financial statements to information that is presented outside of the financial statements
(e.g., a cross-reference to the MD&A within the financial statement footnotes is explicitly prohibited).
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MD&A and Financial Statement Footnotes

» Simplify the presentation and explanations within MD&A -e.g,,

+  Use tables that include current and prior
period amounts as well as the related dollar
and percentage changes;

+ Include descriptions of the drivers for significant
changes below the table in a bullet point format
(do not repeat the dollar, change, or percentage
amounts in the bullet as they already appear in
the table immediately above); and

+ Reference the periods being compared in a header,
rather than including the dates in each explanation.

» Do not duplicate accounting policies within the Critical
Accounting Policies disclosure of MD&A. Instead, focus
on the significant judgments and estimates inherent in
the policies, how accurate these estimates have been
historically, and the potential impact on the financial
statements if the estimates were different.

» Insert a cross-reference within MD&A to the SAB 74
disclosures appearing in the financial statement footnotes
in lieu of repeating them within MD&A. Additionally,
consider reflecting the SAB 74 disclosures within a table
that includes the accounting standard’s number and name,
a description of the key provisions, the effective dates
and the estimated impact of adoption to enhance the
readability of the disclosures.

» Consider combining the accounting policy for a financial
statement topic with the related footnote to enhance the
readability of the information and reduce the likelihood
of duplication. If this approach is followed, add a cross-
reference within the footnote of Significant Accounting
Policies to the footnote where the accounting policy can
be found.

Risk Factors

> Tailor and focus on the significant risks to the business —
avoid boilerplate risk disclosures that could apply to
any organization.

> Ensure that risk factors are not being used to disclose
known trends and uncertainties which should be included
within MD&A.

> Avoid risk factors for items that are simply not material
(e.g., exclude risk factors that imply a concentration with
a customer or supplier exists, when such concentration is
not disclosed in the financial statement footnotes because
the concentration is not material).

FINALIZING THE FORM 10-K PROCESS

Filing a registrant’s Form 10-K requires the coordination

of many participants in the financial reporting process—
management, the board of directors, outside counsel,
auditors, and possibly third-party service providers, among
others. Completion of the financial reporting process requires
careful attention to detail — for example, ensuring that:

» The EDGARized version of the 10-K is complete and
accurate (i.e., no missing paragraphs or columns from
tables, no truncation of information in tables, etc.);

» All relevant dates appear within the audit reports,
consents, and signatures;

» The form and content of registrants’ annual certifications
are accurate; and

» All material contracts are included within the exhibits
to the filing.

Typographical errors and missing exhibits, signatures, or
opinions commonly require amendments to Form 10-K filings.
Such errors and omissions may require registrants to evaluate
whether they have deficiencies in their internal controls over
financial reporting. Such amendments can be minimized by

a comprehensive review of these matters prior to filing.


https://www.sec.gov/news/press-release/2019-6
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SELECT STAFF COMMENT LETTER TOPICS

As required by the Sarbanes-Oxley Act, the staff reviews
registrant filings at least once every three years. The staff
reviews may vary from a cover-to-cover review for compliance
with the applicable rules and regulations to a targeted review
focused on specific disclosures within the footnotes and
MD&A for compliance with the relevant accounting standards
and related disclosure requirements. Events such as a material
restatement, significant volatility in the registrant’s stock price
as compared to its peers, or significant business combinations
(among other events) may trigger more frequent reviews.

Some of the most prevalent staff comments in 2019
are focused on the following areas:

> Revenue Recognition (Topic 606)

» Non-GAAP Measures

» Management Discussion and Analysis (“MD&A")

REVENUE RECOGNITION ("TOPIC 606")

As expected, the staff continues to issue comment letters that
seek clarity on Topic 606 accounting and disclosures, including:

> The identification of performance obligations - i.e.,
understanding the analysis of whether certain promised
goods or services are or are not separately identifiable.

> The type and nature of variable consideration, including
whether any variable consideration is constrained.

» Information regarding the method used to recognize
revenue for performance obligations (over time or point-
in-time) and why the method is appropriate.

> The analysis for presenting revenues on a gross vs. net
basis (i.e., principal/agent considerations).

> Disaggregation of revenue into categories that reflect
how economic factors affect the nature, amount, timing,
and uncertainty of revenue and cash flows.

We recommend registrants take a fresh look at Topic 606
disclosures to ensure the required disclosures are included
and described in a clear and transparent manner.

BDO Knows: SEC /9

NON-GAAP FINANCIAL MEASURES

The staff remains focused on registrants’ use of non-GAAP
financial measures in their earnings releases and filings
(the staff may also comment on measures appearing on
company websites and investor presentations). Registrants
are reminded to adhere to the non-GAAP Compliance and
Disclosure Interpretations issued in May 2016 when they
elect to present such measures.

Many of the staff’'s comments focus on non-GAAP measures
that appear to:

> Modify GAAP recognition and measurement principles
(i.e., constitute an individually tailored accounting principle);

» Exclude normal cash operating expenses from
performance measures; or

> Be applied inconsistently period to period
(i.e., changing measures over time).

The staff's focus on individually tailored accounting
principles is consistent with prior years and is intended
to address measures that may be considered misleading
to investors. Identifying these measures and adjustments
can be very subjective. Some questions to consider when
evaluating whether a measure might be considered an
individually tailored accounting principle include:

» Does the adjustment shift the measure from an accrual
basis of accounting to a cash or modified basis of
accounting, such as presenting revenues on a cash
receipts or billings basis?

» Does the adjustment change the presentation
of revenue from a gross to net basis (or vice versa)?

» Does the adjustment consolidate the results
of an entity that does not qualify for consolidation?

» Is an adjustment limited to only select parts,
but not all, of an accounting concept?

> Isan adjustment inconsistent with the economics
of a transaction or an agreement?

The staff encourages registrants who are considering the
appropriateness of an existing or proposed non-GAAP
financial measure to consult with the staff in The Division
of Corporation Finance, Chief Accountant’s Office or the
respective Assistant Director (AD) Office.

Non-GAAP Measures following the Adoption of Topic 842

Following the adoption of Topic 842, many registrants
were required to recognize a right-of-use asset related to
their operating leases. As the expense associated with the
reduction of the right-of-use asset for operating leases
over time is a component of rent expense, it should not be
characterized or reflected as “amortization” in EBITDA or
Adjusted EBITDA performance measures. While US GAAP
characterizes the reduction of the right-of-use asset as rent
expense, IFRS 16, Leases, characterizes the reduction as
“amortization.” Accordingly, registrants that report under
IFRS and disclose EBITDA will include the reduction of the
right-of-use asset within amortization expense.


https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm
https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm
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» Focus on the discussion of the
results of operations and the need
for more specificity in describing
“why" changes have occurred
period over period.

» Seek more information about the
underlying causes and effects of
known trends, events, uncertainties.
For example, the staff may ask
whether are there any known trends
that have had or that the company
reasonably expects will have a
material favorable or unfavorable
impact on revenues or results
and whether those changes are
expected to continue.

» Request that registrants focus their
discussion of critical accounting
estimates on the significant
judgments and estimates that, if
changed or varied, will significantly
impact their results (which generally
is accomplished by supplementing,
not repeating, critical accounting
policy disclosure).

MANAGEMENT DISCUSSION AND ANALYSIS (“MD&A")

Year after year, the staff frequently comments on MD&A disclosures
and encourages registrants to focus on communicating material information
to investors. The nature of these comments:

The staff also continues to issue
comments on performance indicators,
financial or nonfinancial, that are used
to manage the business and disclosed
in MD&A. Specifically, the staff
reminds registrants to:

» Define the metrics used;
Discuss how the metric is calculated,

» Discuss any limits on the usefulness
of the metric;

» Disaggregate the metric
(where applicable); and

» Explain how the metric or period-
to-period change in the metric
links to the operating results to
reveal trends.

BDO OBSERVATIONS:

We expect revenue, non-GAAP,
and MD&A to remain a focus
of SEC comment letters in
upcoming filings. We anticipate
that accounting and disclosures
related to the adoption of Topic
842 may also increase as, for
many registrants, the upcoming
Form 10-K filing will be the first
annual report filed following
adoption. As highlighted further
above, we also expect the staff
to focus on SAB 74 disclosures
related to CECL and LIBOR
transition disclosures.
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Commission and Staff Activities

COMMISSION AND STAFF LEADERSHIP CHANGES

There were a few changes in Commission and senior staff
leadership during 2019:

> InJuly, Allison Herren Lee (Democrat) was sworn in filling
an empty Commission seat with a term that expires in
June 2022. Currently, all five Commission seats are filled.
While Commissioner Robert Jackson's term expired in
2019, Commissioners may serve up to 18 months beyond
the expiration of their terms.

» Wes Bricker, the SEC’s Chief Accountant, departed
the agency in June. In July, Sagar Teotia, a Deputy Chief
Accountant in the Office of the Chief Accountant (OCA),

RULEMAKING - CAPITAL FORMATION

ACCELERATED FILER AND LARGE ACCELERATED
FILER DEFINITIONS (PROPOSED RULES)
(RELEASE NO. 34-85814)

In May, the SEC proposed amendments to the definitions
of an accelerated and large accelerated filer. As proposed,
smaller reporting companies (SRCs) with less than $100
million in annual revenue would not be required to obtain
an audit of their internal control over financial reporting.
The proposed amendments would not change other key
protections from the Sarbanes-Oxley Act of 2002, such
as independent audit committee requirements, CEO and
CFO certifications of financial reports, or the requirement

Specifically, the proposed amendments would:

» Change the definitions of an accelerated and large accelerated filer to exclude issuers that otherwise qualify as an SRC and have

annual revenues of less than $100 million in their most recently completed fiscal year. The initial qualification thresholds for
accelerated and large accelerated filer status based on public float would remain the same (i.e., $75 million or more but less
than $700 million in public float for an accelerated filer and more than $700 million in public float for a large accelerated filer).

Registrants that would no longer qualify as accelerated filers under the proposed definitions include registrants with annual
revenue of less than $100 million and public float between $75 million and $700 million.

Conversely, registrants with more than $100 million in annual revenue and between $75 million and $700 million in public
float would still qualify as accelerated filers.

Add a conforming revenue test to the transition thresholds for exiting both accelerated and large accelerated filer status.

Increase the public float transition thresholds for exiting accelerated and large accelerated filer status to 80% of the initial
qualification thresholds as reflected in the table below:

was named the SEC’s Chief Accountant. that companies continue to establish, maintain, and assess

the effectiveness of their ICFR. The proposed changes are
intended to reduce compliance costs and promote capital
formation for smaller reporting issuers.

SOLICITATIONS OF INTEREST PRIOR TO A REGISTERED PUBLIC OFFERING (FINAL RULES)

Current Threshold For Exiting Status Proposed Threshold For Exiting Status

Public float is less than $60 million (80% of $75 million initial
qualification threshold), at end of second fiscal quarter

Accelerated Filer Public float is less than $50 million
at end of second fiscal quarter

Large Accelerated Public float is less than $500 million Public float is less than $560 million (80% of $700 million
Filer at end of second fiscal quarter initial qualification threshold), at end of second fiscal quarter

Comments on the proposal were due on July 29, 2019.

BDO OBSERVATIONS:

If the amendments are adopted as proposed, a larger number of smaller registrants will no longer be required to obtain
audits of their internal controls over financial reporting and will have more time to file their periodic reports on Form 10-K
and 10-Q. We share our observations on the potential consequences of these amendments in our comment letter

on the proposal.

(RELEASE NO. 33-10699)

In September, the SEC adopted a new rule (Rule 163B) that allow companies to tailor the size and other terms of the
permits issuers’ to engage in oral or written communications offering and reduce the risk of disclosing sensitive financial
with certain potential investors® (i.e., “test the waters"), either and competitive information when choosing not to proceed
prior to or following the filing of a registration statement, with an initial public offering. The Commission hopes that

to determine whether the investors might have an interest this rulemaking will help all issuers enhance their ability to

in the contemplated registered securities offering. The conduct a successful registered offering. Rule 163B is effective
new rule seeks to “level the playing field" among issuers as on December 3, 2019. Further information can be found in the
previously, only issuers that qualified as emerging growth press release that announced the rulemaking.

companies were permitted to test the waters in this manner.

The ability to gauge interest earlier in the process may

7 Includes non-reporting issuers, emerging growth companies, non-emerging growth companies, well-known seasoned issuers, and investment companies.

8 Qualified institutional buyers or institutional accredited investors



https://www.sec.gov/comments/s7-06-19/s70619-5884614-188808.pdf
https://www.sec.gov/rules/final/2019/33-10699.pdf
https://www.sec.gov/news/press-release/2019-188
https://www.sec.gov/rules/proposed/2019/34-85814.pdf
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RULEMAKING - DISCLOSURE EFFECTIVENESS INITIATIVE

The Commission continues to propose and adopt amendments that are intended to better align disclosure requirements with
the needs of investors, provide them with information that is material and easier to understand and reduce the costs and burdens

to registrants.

FAST ACT MODERNIZATION AND SIMPLIFICATION OF REGULATION S-K (FINAL RULES)

(RELEASE NO. 33-10618)

In March, the SEC adopted amendments to modernize and simplify certain disclosure requirements in Regulation S-K. The final
rules, which respond to the SEC’'s mandate under the Fixing America's Surface Transportation Act, are primarily based on the
staff's November 2016 Report on Modernization and Simplification of Regulation S-K and implement many of the proposed

amendments from October 2017. While the amendments do not make major changes to Regulation S-K, they improve the
readability of disclosures, and they discourage repetition and disclosure of immaterial information.
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FINANCIAL DISCLOSURES ABOUT ACQUIRED AND DISPOSED BUSINESSES (PROPOSED RULES
(RELEASE NO. 33-10635)

In May, the SEC proposed amendments to the financial disclosure requirements for acquired and disposed businesses.
The proposed changes are intended to enhance the financial information about acquired and disposed businesses for investors,
facilitate access to capital, and reduce the complexity and cost to prepare the required disclosure.

Some of the significant proposed amendments compared to the current requirements are as follows:

Topic

Measuring
The Significance
Of An Acquired

Proposed Amendments

>

Revise the investment test to compare the
registrant’s investment in and advances to the

1o W

acquired business to the registrant’s “aggregate

Current Guidance

The investment test compares the registrant’s
investment in and advances to the acquired
business to the carrying value of the registrant's

Business worldwide market value” total assets
Significant amendments include changes to:
> Revise the income test to: The income test is based on income from
» Management Discussion and Analysis (MD&A) - » Property Disclosures — Item 102 of Regulation S-K was N continuing operations before income taxes and
. . . . . . o . Add a measure of significance based on )
A discussion of the earliest of three years presented in revised to require a description of a property only if it is revenue (significance would be based on often produces anomalous results under certain
the financial statements may be omitted from MD&A material to understanding the business of the registrant. . circumstances (for example, when the acquired
. . o ; . , ) . the lower of the income or revenue tests) ) )
if the discussion is included in any of the registrants The amendments do not apply to registrants in the real business has a large loss and the registrant
prior filings®. If discussion of the earliest three years estate, mining, and oil and gas industries. +  Use income from continuing operations has minimal income). The income averaging
i i i after income taxes i “zero”
|ls nott. prgsetnhted, .thefl.'lej\glstrint sft1lcq>.ul<(1j.d|sclo.se the ; Risk factors — The instructions for risk factor calculation uses “zero” for loss years.
foca leZ(ljl’(]j.t. € prlllort;]lngv: er:. |st Isl\c/lu;;i\n can be disclosures were streamlined to remove specific risk factor +  Use the absolute values for loss years The significance tests do not permit the use
ound. Additionatly, the instructions to were examples (e.g., a registrant’s lack of an operating history in the income averaging calculation of pro forma financial information
revised to omit reference to year-to-year comparisons or a registrant's lack of profitable operations in recent
and allow registrants to use any presentation that periods, among others). Registrants are encouraged Permit the use of certain pro forma financial
enhances a reader's understanding of the registrant’s ' . L I information to measure significance
] ) - ) to focus on their own risk identification processes and
financial condition and results. These changes provide provide risk disclosure that more precisely applies to Measuring » Conform the significance tests for a disposed A disposed business is considered significant using

registrants with additional flexibility to tailor their MD&A

presentation for their facts and circumstances.

their circumstances.

XBRL and the use of hyperlinks — All information that

The Significance
Of A Disposed

business with those of an acquired business
(where applicable) and raise the significance

a 10% threshold under S-X Rule 1-02(w)

The significance tests do not permit the use

i i — Regi Business threshold to 20% . o .
> C(()jnfltdent]:.adl trsa[cl.'n;ent retc.]uests Iieg|sltrantts m?y appears on the cover page of certain SEC forms will need to be of pro forma financial information
e dac cto'n l :: |a w;fg!':wa .Ifhn |ntrpa terlab co‘:t.rac ° tagged using Inline XBRL. Additionally, the final rule requires > Permit the use of certain pro forma financial
and certain other exnibits without hirst submitting a the use of hyperlinks for information that is incorporated by information to measure significance
confidential treatment request to the SEC staff. This ‘ d availabl he EDGAR
approach is permissible if the redacted information is both reference and available on the system. Financial » Limit the required historical annual financial Three years of historical annual financial
The amendments to confidential treatment requests became Statement statements for an acquired business to two statements are required for an acquired business

not material and would likely cause competitive harm to

the registrant if publicly disclosed. Requirements

For A Significant
Acquired Business

years even when significance exceeds 50% if significance exceeds 50%

effective on April 2, 2019. Use of XBRL tags on the cover pages
of certain filings will be phased in over three years, depending
on the nature of the filer. All other amendments became

> Cross-referencing - Information outside of the » Remove the requirement to provide the » The comparative prior period interim financial

financial statements is prohibited from being cross-
referenced within the financial statements unless

effective on May 2, 2019.

comparative prior period interim financial
statements when significance is less than 40%

statements are required when significance
thresholds are met

otherwise permitted or required by the Commission’s » Remove the requirement for separate financial Financial statements of a significant acquired
rules, US GAAP, or IFRS as issued by the IASB (whichever statements of a significant acquired business business are generally required to be provided in
is applicable). Registrants may cross-reference to in a registration or proxy statement once the a registration statement or proxy statement when
information included in the financial statements within business has been included in the registrant’s they have not been previously filed or the acquired
other sections of an SEC filing. financial statements for a complete fiscal year business is of major significance

» Permit the use of abbreviated financial Requests to provide abbreviated financial

9 As highlighted in the Adopting Release, the amendments do not otherwise alleviate registrants of their responsibility to provide investors with and focus their MD&A on material

information.

statements if certain requirements are met

statements in lieu of full or carve-out financial
statements must be cleared by the SEC staff

prior to filing (except for certain acquisitions that
include significant oil and gas producing activities)



https://www.sec.gov/rules/final/2019/33-10618.pdf
https://www.sec.gov/reportspubs/sec-fast-act-report-2016.pdf
https://www.sec.gov/rules/proposed/2019/33-10635.pdf
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Topic Proposed Amendments Current Guidance

Financial > Revise the disclosure requirements for
Statement “individually insignificant businesses” that are
Requirements significant in the aggregate to disclose the
For Individually impact of all acquired businesses in the pro

» Historical financial statements (and the related
pro forma financial information) are required for
a substantial majority of individually insignificant
but significant in the aggregate businesses

Insignificant forma financial information, but only require
Businesses financial statements for those that are more
than 20% significant
Financial > Generally, align S-X Rule 3-14 with S-X » The significance thresholds and financial
Statement Rule 3-05 (which includes eliminating the statement requirements (including timing)

Requirements
For Acquired Real
Estate Operations

requirement for three years of financial
statements for acquisitions from related
parties and revising S-X Rule 3-06 to allow a
period of nine to twelve months to satisfy the
requirement to provide one year of financial
statements for an acquired/to be acquired real
estate operation)

differ under S-X Rule 3-14 for acquired real
estate operations and S-X Rule 3-05 for
acquired businesses

MODERNIZATION OF REGULATION S-K ITEMS 101, 103, AND 105 (PROPOSED RULES)
(RELEASE NO. 33-10668)

In August, the SEC proposed amendments to the description Item 103 (Legal Proceedings)

Pro Forma > Permit two categories of pro forma adjustments: ~ » Pro forma adjustments are limited to those of business, legal proceedings, and risk factor disclosure > To state that the required information about material
Financial + "Transaction Accounting Adjustments” (to adjustments directly attributable to the requirements of Regulation S-K. Other than the proposed changes legal proceedings may be provided using hyperlinks or
Statements reflect the accounting for the transaction), and transaction, factually supportable, and as it to legal proceedings, which continue to reflect a prescriptive- cross-references to legal proceedings disclosure included
Presented In . relates the income statement, expected to have based approach to disclosure, the other amendments would elsewhere in the filing to avoid duplication; and
Accordance With + “Management’s Adjustments” (to reflect a continuing impact. Synergies and other actions emphasize a more principles-based approach.

Article 11 Of certain synergies and other transaction taken or to be taken by management to integrate > To revise the 100,000 threshold for disclosure

effects of the acquired business within the
pro forma financial statements)

Regulation S-X

the acquired business after consummation of the
transaction may not be reflected, although

a discussion of such facts is allowed with
transparent disclosure.

The proposed amendments also include updates to:

> Clarify when historical financial statements and pro forma financial information are required;

Make corresponding changes to the requirements for smaller reporting companies;

Permit the use of, or reconciliation to, IFRS as issued by the IASB in the financial statements of an acquired business

in certain circumstances;

> Define a significant subsidiary tailored to business development companies and other investment companies; and

> Address financial reporting for fund acquisitions by business development companies and other investment companies.

Comments on the proposal were due on July 29, 2019

BDO OBSERVATIONS:

We support the Commission’s initiative to improve the effectiveness of the financial disclosure regime for acquired and
disposed businesses. From an overall perspective, we support the proposed amendments which aim to simplify and streamline
the existing rules as well as those changes that incorporate staff guidance that is already widely applied in practice.

Our detailed observations about the proposed changes to the rules can be found in our comment letter.

Among other things, the proposed amendments would revise:

Item 101 (Description of the Business)

» To make the disclosure topics within the business section
more principles-based, generally require disclosure
only to the extent such information is material to an
understanding of the business, and:

+  Provide a non-exclusive list of the types of information
that may need to be disclosed;

+ Include disclosure topics related to:

_ Transactions and events affecting the registrant’s
operations (including changes in a previously disclosed
business strategy);

— Human capital resources, including any human
capital measures or objectives that management
focuses on in managing the business; and

_Material government regulations (in addition to
environmental provisions);

+ Permit registrants to provide only an update of the
general development of the business that focuses on
material developments in the reporting period with
a hyperlink to the previous filing that, together with
the update, provides a full discussion of the general
development of the business; and

+ Eliminate the prescribed timeframe for this disclosure.

of environmental proceedings where the government
is a party to $300,000 to adjust for inflation.

Item 105 (Risk Factors)

» To address the lengthy and generic nature of risk factor
disclosure by:

Requiring a summary risk factor disclosure if the
section exceeds 15 pages;

Changing the disclosure standard from the “most
significant” factors to the “material” factors required
to be disclosed; and

Requiring risk factors to be organized under relevant
headings with any risk factors that apply to an
investment in securities to be disclosed at the end
of the risk factor section under a separate caption.

Comments on the proposal were due on October 22, 2019.


https://www.sec.gov/comments/s7-05-19/s70519-5884612-188807.pdf
https://www.sec.gov/rules/proposed/2019/33-10668.pdf
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UPDATE OF STATISTICAL DISCLOSURES FOR BANK AND SAVINGS
AND LOAN REGISTRANTS (PROPOSED RULES)
(RELEASE NO. 33-10688)

In September, the SEC proposed rules that are aimed to update and modernize certain
statistical disclosure requirements for banking registrants. The proposal follows a Request

for Comment issued in 2017 that solicited input on the overall scope and applicability

of Industry Guide 3 (“Guide 3") disclosures and feedback on whether the disclosures continue
to provide the information investors need to make informed investing and voting decisions.

As proposed, new subpart 1400 of Regulation S-K would rescind and replace Guide 3.

Guide 3 was first published over 40 years ago and has remained substantially unchanged
while other SEC rules and accounting standards (both US GAAP and IFRS) have evolved over
time to address changes within the financial services industry.

The proposed rules would codify certain statistical disclosures under Guide 3 that are not
already required by other rules and accounting standards and introduce some new disclosure
requirements. Examples of such new disclosure requirements include:

> Disaggregated categories of interest-earning assets and interest-bearing liabilities
for disclosures required for by Item | of Guide 3;

Weighted average yield by maturities for each category of debt securities;
Disclosure of net charge-off ratio on a more disaggregated basis based on loan categories;

Credit ratios (including each of the components used in their calculations) by loan categories; and

vV v.v Vv

Uninsured time deposits by maturity.

Comments on the proposal are due on December 2, 2019.

STAFF DISCLOSURE PROGRAM REALIGNMENT

In September, the Division of Corporation Finance realigned the work of its disclosure
program with the intended purpose of promoting collaboration, transparency and efficiency.
As a result of the realignment, the disclosure program staff will focus their efforts through
one of the four groups: Disclosure Review Program, Specialized Policy and Disclosure,

Office of Risk and Strategy, and Office of Assessment and Continuous Improvement.

The Division will continue to assign companies and filings to review offices by their principal
industry focus using Standard Industrial Classification codes and reassigned all companies
previously assigned to the eleven AD Offices to one of the following seven offices:

Energy & Transportation

Finance

Life Sciences

Manufacturing

Real Estate & Construction

vV v v v.vy

Technology
» Trade & Services

Company reassignments to these offices became effective on September 29th.

A company's office assignment appears at the top of the company's EDGAR filing history

on sec.gov. Shuffling of offices and people within those offices may result in new or different
staff comments on filings than what may have been issued in the past.

Staff Guidance

FINANCIAL REPORTING MANUAL

In July, the staff of the SEC's Division of
Corporation Finance made revisions to
its Financial Reporting Manual (FRM)
which primarily reflect the changes
from rulemaking activity in 2018 and
other changes. Other key revisions
made to the manual:

» Removed guidance which stated the
staff's expectations for the basis of
presentation for financial information
presented within the selected
financial data table. Previously, FRM
1610 stated that the staff generally
expected all periods presented in
selected financial data to be presented
on a basis consistent with the annual
financial statements. For example, if a
company adopted a new accounting
standard that required retrospective
presentation or disposed of a business
that qualified as a discontinued
operation, the staff would generally
expect the years prior to the annual
financial statements (years 4 - 5) to
also reflect the retroactive change.
While such guidance has been
removed, registrants are reminded
to review the guidance in Item 301 of
Regulation S-K and apply judgement
when making a determination about
the basis of presentation reflected in
years 4 and 5 (i.e., whether the periods
should be recast or whether additional
disclosures in a footnote to the table
could sufficiently describe the factors
materially affecting comparability of
the periods presented).

» Removed guidance related to
acquired business financial statement
requirements in a Form 10 by a
smaller reporting company (smaller
reporting companies filing a Form 10
that wish to provide anything than
what is otherwise required by S-X
Rule 8-05 should request a waiver
under S-X Rule 3-13).

Stay tuned for another, more
comprehensive update to the FRM
in the coming months.

OTHER STAFF REMINDERS

Under Rule 3-13 of Regulation S-X,
the staff has the delegated authority
to waive financial reporting
requirements when the disclosures
may not be material to the total mix
of information available to investors.
Many of these waivers relate to

the use of alternative measures of
significance for an acquired business
under S-X Rule 3-05, particularly
when the income test is influenced by
anomalous results or is substantially
higher than both the asset and
investment tests. In 2019, the staff
reminded registrants that the waiver
of Rule 3-05 financial statements
does not alleviate registrants from
their reporting obligations under
Item 2.01 of Form 8-K. The staff does
not have the delegated authority

to waive the Item 2.01 Form 8-K
reporting requirement. Accordingly,
if an acquired business is determined
to be significant under any of the
S-X Rule 1-02(w) significance tests
(regardless of whether the staff
ultimately waives the financial
statement requirements for such
business), registrants should ensure
that they file Form 8-K to report the
acquisition within four business days
of closing. The consequence of not
filing, or not timely filing, the required
Form 8-K may cause a registrant to
lose eligibility to use Form S-3 for its
capital raising activities.


https://www.sec.gov/files/cf-financial-reporting-manual.pdf
https://www.sec.gov/rules/proposed/2019/33-10688.pdf
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